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BY ED HOWARD, 

FOR 120 YEARS the Pitcairn settlers 
on Norfolk Island, and their descen¬ 
dants, have known that basic rights 
were granted to them in 1856: a 
right for diem as a community to 
live by themselves... a right to gov¬ 
ern themselves as they thought best, 
with advice from time to time from 
the British Government... a right to 
use all of Norfolk Island, except per¬ 
haps for a few reasonable properties 
reserved to the Crown, in whatever 
way they thought best... a right to 
accept new settlers if they wanted 
to, or to keep new settlers out if 
they wanted to. 

For almost all of those 120 years, 
the Pitcairn settlers and their de¬ 
scendants have been told again and 
again by authorities outside the Isl¬ 
and that their historic rights were 
just a misunderstanding. The first 
of these authorities was Gcv. Will¬ 
iam Denison. Soon after their re¬ 
settlement on Norfolk he began im¬ 
posing laws the settlers did not want, 
concerning the ownership and use of 
land on the Island. The Islanders 
were told they had no choice in the 
matter; die Governor governed, not 
the people of the Island. 

The latest of the authorities has 
been Sir John Nimmo, whose Royal 
Commission Report states that there 
is no legal foundation for the histor¬ 
ic rights whatever. 


He proposes that Norfolk Island 
should now be integrated into the 
Commonwealth. If his recommenda¬ 
tions are accepted by Australia - and 
Australia seems unshakable in its de¬ 
termination to implement the Nimmo 
Report - it will be the final extinc¬ 
tion of the historic rights. They will 
legally be extinguished, for all time. 

Through the 120 years since 1856, 
the descendants of the Pitcairn sett¬ 
lers have learned, one generation 
passing its knowledge on to the foll¬ 
owing generation, that the rights 
were real, and that they have been 
unjustly abused and taken away. 

" Whenever such a claim has been 
advanced between 1856 and the 
present, it has been refuted, ” says 
Sir John Nimmo in his Report. But 
the belief of the Islanders has per¬ 
sisted. 

I have become convinced that 
the belief has persisted because it is 
true. 

I have become convinced that 
from Gov. Denison all the way down 
to Sir John Nimmo, men in positions 
of authority have wanted to show that 
the historic rights were non-existent 
because those men wanted to make 
changes in Norfolk Island that the 
people of the Island did not want 
made - changes that would be im¬ 
possible if the historic rights were 
honoured. 


I have become convinced that 
the Islanders* persistence of belief, 
in the face of disdain and refutation 
from persons of education and author¬ 
ity is a monument to the power of 
truth to endure. 

And I have become convinced that 
the Governors, judges, Royal Com¬ 
missioners, historians, writers and 
investigators who seem to have lock¬ 
ed arms over die years, pushing aside 
the historic rights, will one day be 
regarded by history as a parade of 
persons who gravely misused their 
powers over one particular small 
race. 

I think they could well have seen 
that the historic rights were real, if 
they had wanted to see. I believe 
they were blinded by one common 
fault: they all thought that they 
were superior to the Islanders, and 
that they had some inate authority 
to carry out their own plans even 
though the rights of the Islanders 
were abused in the process. 

I do not know whether the actions 
of these authorities were illegal - 
though I feel certain that they were, 
in some cases. I do not know yet 
whether some of the historic rights 
still exist, and should at last be 
honoured - though I believe that may 
be possible. Time has been too short, 
my training and abilities have been 
inadequate, and historical records 
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available to me have been imperfect. 

But 1 believe I can demonstrate 
that the historic rights were granted, 
and that they were real for at least 
40 years. 

At this point in my hunt for the 
historic rights, I can present only frag¬ 
ments of fact, and a theory. 

Examine them, reflect on them, 

4nd see what they tell you. 


HOW COULD SO MANY persons iu 
responsible positions, over 120 years, 
possibly have been mistaken akout 
the historic rights? 

I think there are understandable rea¬ 
sons. 

The mof v important reason, up into 
the early 1900$, pew out of die cir¬ 
cumstances in which the rights be¬ 
came at issue. There was a repeat¬ 
ing pattern of events. 

In this pattern, a Governor or other 
authority based in New South Wales 
would propose some change on Norfolk 
that was not wanted hy the Islanders. 
On hearing of die proposed change, 
die people on Norfolk would object, 
and state that they had been panted 
rights that allowed them to reject 
the proposal. 

This challenged die authority of 
the Governor or other person in 
power, who reacted in a predict¬ 
able way: he set out to demonstrate 
that tne Pitcairn settlers, or their 
descendants, had no such right as 
they claimed. He might, as part 
of this self-defense, ask die people 
on Norfolk to present proof of their 
rights; Where is your document? 

The Island families could never 
find "the document". The man in 
authority would proceed with his 
plans. The Islanders were obvious¬ 
ly; to the eyes of their "rulers" in 
New South Wales, a cheeky lot -- 
people v/ho couldn't get an old mis¬ 
understanding out of their heads. 

So the Norfolk legend of "The 
Missing Document" began to grow. 

At one era or another, die legend 
was different. For a time "The 
Missing Document" was thought to 
have been a letter Gov. Denison 
had sent to the people before they 
left Pitcairn's ~ a letter that they 
showed him, in 1857 perhaps, and 
which he "calmly took possession of", 
saying circumstances had changed. 

For a long while The Missing Docu¬ 
ment" was thought to have been a 
letter from Captain Fremantle. But 
when it was found, after having been 
missing for over 100 years, it didn't 
seem to pant any permanent rights 
at all. 

People on the Island today re¬ 
member from their childhood a very 
important document that used to 


hang on the w an, alongside a por¬ 
trait of Queen Victoria. Could that 
have been it? What became of The 
Missing Document? 

There are omer credible reasons 
why the authorities .again and again 
waved aside the idea that the Nor¬ 
folk people bad any special rights. 

From the beginning, the Pitcairn¬ 
ers were different from other people. 
They were partly British, partly 
Polynesian. They had evolved 
through a story-book history of mu¬ 
tiny violence, religious devout¬ 
ness and finally gen tle communal- 
ity# They lived apart from a world 
of ambition, self-advancement, ex¬ 
ploitation and werk-v.. r bip. They 
were not interested in tilling more 
crops than they needed - an attitude 
that seemed, to Victorian Governors, 
very idle indeed. In some eras their 
sexual mores seemed offensive to 
stiff-necked outsiders; but one must 
remember that those were the days 
when piano legs were given little 
pantaloons, in the drawing rooms 
of "proper" homes oversea, be¬ 
cause a naked leg, even a piano leg, 
might inflame heathen passions. One 
must also note that the proportion of 
children born out of wedlock on Nor¬ 
folk was very little different from that 
in other countries, despite the way 
visiting inquirers threw up their arms 
in priggish homr. 

But the Norfolk people were indeed 
different, and to a u a HUiuic rulers 
anyone who is cia eront must, on the 
face of things, be wrong. The Nor¬ 
folk way of life was rmt acceptable 
to such rulers. It haa to be changed, 
and notions of special rights had to be 
set aside. 

After several geaeu^ions of con¬ 
flict over the histoiic rights, a further 
reason began to develop for saying 
that the rights must be merely a myth: 
the great and the honourable had said, 
over and over again, that they were 
non-existent. And so the position 
of the establishment had to be main¬ 
tained. A writer, considering the 
question of the historic rights, was in¬ 
clined to support the establishment's 
traditions if he or she wished to win 
approval from the establishment. 


LET US NOW TRY to re-construct 
some history. Let us go back to the 
mid-19th century end examine sev¬ 
eral elements in the circumstances 
that led to die idea that the Pitcairn 
settlers had special rights. Let us con¬ 
sider the people on Pitcairn's; the 
British Government of the time; and 
Governor William Denison. 

#***«*»** 


BEGINNING WITH THE FIRST GENERA¬ 
TION of people born on Pitcairn's 
Island they were free and self-govern¬ 
ing. Some of their fathers had mu¬ 
tinied against Bligh; but except as we 
are all heir to the shortcomings of hu¬ 
man beings, the sins of the father 
were not visited on the son. 

Pitcairn's was uninhabited and al¬ 
most unknown in 1790, when the 
Bounty arrived. It was there for the 
taking, and it became the Pitcairners' 
through their settlement.. '■ 

They governed themselves without 
any written constitution, and without 
affiliation with any natioa, for 48 
years. 

In 1838, the island was visited by 
Russell Elliott, commander of H, M. S. 
Fly. The Pitcairners expressed a 
wish to be regarded as part of the 
British Empire, and to have a broad¬ 
er code of laws. Commander Ell¬ 
iott wrote out a set of laws for them 
to follow in their self-government 
It is now considered that Pitcairn's 
Island became a Crown Colony an 
that day. 

During the recent Royal Commi¬ 
ssion hearings, the Pitcairn laws 
seem to have received short shrift, 
as being mainly concerned with hogs, 
cats and the public anvil. But one 
of the luminaries of Pacific history, 
H.E. Maude, did not regard them so: 
he describes them as being Pitcairn's 
Magna Charta. 

It was the first time that women's 
suffrage was written into any British 
constitution, and the first time com¬ 
pulsory education was written into 
any British laws, anywhere. 

The Pitcairn community came to 
the notice of many people in England, 
who were entranced by reports of the 
remarkable way in which John Adams, 
with the Bounty bible, had helped 
create a society of goodness and 
happiness. 

Walter Brodie wrote a book about 
the Pitcairners, and it helped en¬ 
gender the Pitcairn Fund, to buy 
medicines and other needs for the 
Islanders. A year after Brodie's 
book in 1852, George Hunn Nobbs 
arrived in England and was able to 
talk widely about Pitcairn's. His 
lectures raised nearly £1, 000 for the 
fund* The year after. Rev. Thomas 
Murray's book on Pitcairn's appeared; 
it sold 30, 000 copies over the next 
seven years, a best-seller of its time. 

In the early 1850s the Pitcairners 
began wondering whether dieir Island 
was large enough to support their 
growing numbers, and outsiders pick¬ 
ed up their concern. The wish to 
aid die Pitcairners became a minor 
crusade in England. The press of the 
day urged the Government to do 
something. So did religious leaders, 
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who exercised very great political 
power in those times. 

In April 1853, the Pitcairners ask¬ 
ed B. Toup Nicolas, the British Con- • 
sul responsible for their part of the 
world* if there was any possibility 
of their being able to move to Nor¬ 
folk Island, or to Sunday Island, in 
the Kermadecs. A month later 
George Hunn Nobbs, by then back 
on Pitcairn’s, wrote Admiral Moresby, 
a friend of the Island, asking if he 

could help. 

********* 

THE BRITISH GOVERNMENT res¬ 
ponded to die pressures at home, 
and to the romantic nature of the 
Pitcairners’ history. It became the 
Government’s policy to find a new 
home for the Islanders. 

As it happened, Norfolk Island 
was about to be vacated. It had ac¬ 
quired a most unsavoury reputation 
because of the sordid penal methods 
employed there. It had failed to 
yield spars for the British Navy, or 
flax for its sails, as Captain Cook 
had supposed it might. It had not 
proved to be a productive colony; 

New South Wales and the rest of the 
Australian continent had far out¬ 
stripped it. It was superfluous, and 
in 1846 plans to vacate it were begun. 

Why not, reasoned the British 
Government, let the Pitcairn com¬ 
munity have it? Such an act would 
be benevolent; it would please the 
church and the press; it would cost 
only a few thousand pounds; and 
there seemed to be no other use for 
Norfolk. 

And so the Government commen¬ 
ced taking action. The Secretary of 
State for Colonies wrote to Lt. -Gov. 
Denison in Van Dieman’s Land (to 
which Norfolk was attached) asking 
him to report on the suitability of 
Norfolk for the Pitcairners. B. Toup 
Nicolas, Consul in the Pitcairn re¬ 
gion! was authorised to begin dis¬ 
cussions and negotiations with the . 
people of the Island. 

********* 

THE PITCAIRNERS were not desti¬ 
tute. They felt that sooner or 
later they would outgrow Pitcairn's, 
and that eventually they would need 
to find a new home. But they were 
uneasy about any change. They 
loved their Island, their isolation, 
their freedom to conduct their com¬ 
munity as they saw best. 

They had been moved once be¬ 
fore* The British Government, with¬ 
out consulting them in advance, had 
sent a ship to carry them to Tahiti 
in 1831* and that had been a com¬ 
plete failure. J.J. Spruson, in his 
1884 history of the Islanders, said 


"Ever afterwards, as long as the 
community remained at Pitcairn 
Island, a vague apprehension of the 
recurrence of a like misfortune haun¬ 
ted them." 

This time the Pitcairners were 
more cautious, and less prepared to 
accept whatever the British Govern¬ 
ment thought was good for them. 
Southey negotiated for assurances 
about just what the Government had 
in mind concerning the proposed 
move to Norfolk Island. 

They asked that Norfolk be ceded 
to them, but the Government said 
that could not be done. The Pit¬ 
cairners probably did not understand 
the legal meanings of the word 
"cede”. The word means to sur¬ 
render - as, for example, France 
surrendered a large area of North 
America to the United States in the 
Louisiana Purchase. A British Col¬ 
ony could not be ceded and remain 
in the Empire. Australia, it might 
be noted, has never been ceded to 
the Australians. 

That was probably why B. Toup 
Nicolas put quotation marks around 
the word when he wrote to the Pit¬ 
cairners saying that cession was not 
possible. "Norfolk Island cannot be 
’ceded’ to the Pitcairn Islanders, " 
he wrote. What was being offered 
was that title to land would be 
granted to the different Pitcairn 
families - and that it was not then 
intended to allow any other class 
of settlers to live on Norfolk or hold 
land there. 

Nicolas’s letter did not confer any 
rights, of itself. But it appears to 
have been the final written step in 
the negotiations between the Gov¬ 
ernment and the Pitcairners concern¬ 
ing the move. 


IN LAW, enforceable rights flow 
from contracts. If a contract is a 
written one, the rights of the parties 
involved are defined by the word¬ 
ing of the contract document. 

But from time immemorial, most 
contracts have not been written ones. 
An unwritten contract, known in law 
as a "parol" contract, can be every 
bit as real and enforceable as a 
written contract. 

In a parol contract, it is essential 
that "something is given in exchange 
for something". "Something" can 
mean a thing, a right, an action, a 
forbearance of action. Once it is 
clear that there has been a contract, 
the exact terms of the contract are 
determined by examining the actions, 
word* and supporting documents of 
the two parties. 

The British Government had de¬ 
cided that it was in the Govern¬ 


ment’s interest to get the Pitcairn¬ 
ers to move to Norfolk Island. The 
Pitcairners decided, after negotia¬ 
tions, that the proposal appeared to 
be to their advantage. The Govern¬ 
ment said, in effect, "We will give 
you the right to live on Norfolk Isl¬ 
and if you will agree to move there. ” 
The Pitcairners accepted the offer. 
They did not know exactly what the 
terms of the offer were - and nei¬ 
ther did the Government. The 
terms were not set out in a single 
written contract. The agreement 
was a parol contract, and its exact 
terms have to be defined by exam¬ 
ining the actions and statements of 
the two parties. 

********* 

AND THEREIN LIES the answer to a 
mystery that has anguished the people 
of Norfolk Island since the 1850s; the 
mystery of The Missing Document, 
which the people of Norfolk have for 
generations been unable to produce. 

The document has been missing 
for 120 years because there was no 
document. The contract between 
the Pitcairners and the British Gov¬ 
ernment was a parol contract, not 
a written one. 

The contract was executed at 
about 4 o’clock in the afternoon of 
Saturday, May the third, 1856, at 
the railing of the sailing vessel 
"Morayshire", anchored in Bounty 
Bay, Pitcairn’s Island. 

It was executed when the 193rd 
Pitcairner - the last - had boarded 
the ship. 

At that instant the Pitcairn com¬ 
munity had accepted the offer made 
by the British Government. The con¬ 
tract had been made. The rights of 
the Pitcairn settlers had become en¬ 
forceable - although no-one knew 
exactly what the rights were, at tha 
moment. 

The rights conferred in a parol 
contract have to be defined by ex¬ 
amining the actions and statements 
of the two parties. Let us examine 

those actions and statements. 
********* 

THE PITCAIRNERS BELIEVED they 
knew, in general, what rights they 
were being granted. 

They were being granted the right 
to have Norfolk Island as their home, 
in replacement of Pitcairn's. 

They were being granted the right 
to hold title to land on Norfolk Isl¬ 
and - although how much of the Isl¬ 
and might be reserved by the Crown, 
they did not know. 

They were being granted the right 
to go on governing themselves, just 
as they had on Pitcairn’s: the Govern¬ 
ment had said it had no plans for 
allowing anyone else io occupy Nor- 
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folk. They would continue having 
the right to allow an occasional new 
settler in, or keep new settlers out, 
as they wished. 

They were being granted the right 
to continue being protected by Eng¬ 
land, in a place that was one.of the 
Queen's dominions. 

George Hunn Nobbs wrote in en¬ 
try in his diary: "... I could not be¬ 
lieve that this was the vessel, until 
the ship's boat landed, bringing the 
commander of the ship, and Lieuten¬ 
ant Gregorie of the "Juno", appoint¬ 
ed to superintend the embarcation of 
all those who were disposed to accept 
Her Majesty's most gracious offer; to 
wit, Norfolk Island and all that apper¬ 
tains thereto, for themselves and their 
families. Such an unqualified offer 
of so beautiful a spot as Norfolk Isl¬ 
and is easier to imagine than realize; 
but it is a bona fide reality to us. " 

Rev. Nobbs was probably using 
the words "bona fide" in a general 
sense, perhaps meaning "genuine*. 

But perhaps he knew its legal mean¬ 
ing: in good faith, without fraud or 
deceit. 

The Pitcairners believed that they 
were accepting an offer of Norfolk 
Island: an offer virtually without 
qualifications. There was a qualifi¬ 
cation that Norfolk could not be 
"ceded" to them. There was prob¬ 
ably a qualification that some of Nor¬ 
folk wojild be reserved by the Crown, 
but how much, they were not yet cer¬ 
tain. 


BET US EXAMINE die statements of 
the British Government, and see what 
they tell us about the rights that were 
granted under the contract with the 
Pitcairners. Let us watch especially 
to see what qualifications can be 
found. 

The Imperial Parliament passed an 
Act to make it possible for Norfolk 
Island to be separated from any other 
British Colony, giving the Queen in 
Council the authority to make pro¬ 
visions for the government of the Isl¬ 
and. Parliament always remains su¬ 
preme, and it goes without saying 
that Parliament reserved the right to 
repeal that Act, and replace it with 
some different Act, if it should seem 
appropriate in die future. It did not 
do so, for all the years that Norfolk 
remained a British Colony. 

Under the authority of that Act, 
Queen Victoria in Council ordered 
that Norfolk was to be a distinct and 
separate settlement; that it was to 
have its own separate Public Seal; 
and that it was to have its own Gov¬ 
ernor. The Parliament acted, and 
these orders were made, for the pur¬ 
pose of carrying out the contract with 
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the Pitcairners. 

Anyone today, looking for some fur¬ 
ther written contract, some more de¬ 
tailed description of the agreement 
and arrangements, would do well to 
reflect on the astonishing actions we 
know were taken: an Act of the Imper¬ 
ial Parliament, and a detailed Order 
in Council and Instructions under the 
Sign Manual and Signet of Queen Vic¬ 
toria, head of the British Empire — 
for 193 souls on a speck of an island 
in the remote vastness of the Pacific 
Ocean. Who dares ask, "But was there 
no written contract?" 

The Queen in Council appointed 
William Denison to be Governor of 
Norfolk Island and, through the word¬ 
ing of the instructions given to Deni¬ 
son, used Parliament's authorisation 
to make provision for the government 
of the Island. 

In the new government of Norfolk 
Island, the Pitcairn settlers were to 
continue to govern themselves, 
according to their own laws and 
usages. Land in the Island was to 
be granted as the Pitcairn settlers 
wanted it to be granted - in con¬ 
formity with the Pitcairners' own 
laws and usages in relation to "the 
possession, use, and enjoyment of 
the land, " as the instructions to 
Denison put it. 

Governor Denison was to proclaim 
and publish laws, if the settlers 
wanted new ones. He was to make 
grants of land, on behalf of the 
Crown, as the settlers wanted the 
land to be granted. 

As Governor, Denison was respon¬ 
sible for the peace, order and good 
government of Norfolk, and if unfor- 
seen circumstances had arisen that 
required him to act contrary to the 
settlers* wishes, he had the author¬ 
ity to do so. But his instructions 
were clear: "as nearly as the cir¬ 
cumstances will admit, " and "as 
far as practicable, " he was to re¬ 
strict himself to being the repre¬ 
sentative of the Queen in an effect¬ 
ively self-governing colony. 

When Queen Victoria in Council 
instructed a Governor to do some¬ 
thing "as far as practicable, " the 
Governor knew what that meant - 
or should have known. It meant: 

Do as We say. If you are truly un¬ 
able to do as We say and still main¬ 
tain peace, order and good govern¬ 
ment, then use your own best judg¬ 
ment - but it must be a matter of 
necessity. Denison used that very 
word, writing the Bishoo of N.Z. 


GOVERNOR WILLIAM DENISON un¬ 
derstood the instructions. In his book 
"Varieties of Vice-Regal Life", he 
wrote about his early arrangements 


for the Pitcairners: 

"I have, however, done my best 
to isolate them, by directing that 
the officers who are going down in 
charge of the vessel, and who will 
locate them in their individual allot¬ 
ments, to divide the whole island 
(which contains but 10, 000 acres) 
among the families, with the ex¬ 
ception of about 500 acres for pub¬ 
lic purposes, and 200 for church and 
schools; so as to leave room for no 
other settlers." 

This he did. He sent Stephen G. 
Fremantle to Norfolk. Fremantle 
arrived 20 days after the Pitcairners. 
According to Rev. Nobbs' account, 
he did not come ashore, but sent a 
letter to the Chief Magistrate. 

The letter was what the settlers 
had been waiting for: the official 
document, cm the Governor's behalf, 
saying how much of the Island would 
be reserved by the Crown -- the docu¬ 
ment defining one of the few qualifi¬ 
cations that applied to the rights 
they acquired by agreeing to move 
to Norfolk. 

The qualifications were these: 

First, that arrangements that the 
settlers made for distributing the land 
of the Island among themselves were 
to be subject to the review and approv 
al of Gov. Denison. 

Second, that some property was to 
be considered public: the roads, the 
jetties and the coastline. 

Third, that some property was not 
to be allotted, but was to be reserved 
by the Crown: specifically the gaol. 
Government House and the Chaplain's 
house; and 200 acres at Longridge, 
as a glebe for the support of church 
and schools; and 500 acres elsewhere. 
The settlers could use those three 
buildings and those 700 acres tempor¬ 
arily, but they were Crown property. 

The Fremantle letter disappeared 
soon afterward. When it re-appeared 
in 1963 it was examined by "author¬ 
ities", and the authorities did what 
they have been doing for 12 0 years. 
They claimed that the historic rights 
were never in fact granted. Having 
been given that interpretation, the 
letter became widely accepted as 
the ultimate proof that the rights 
were a myth. * 

The Fremantle letter is in fact 
a vital document in defining the 
qualifications that applied to the 
contract between the British Govern¬ 
ment and the Pitcairners. That is 
why the people of Norfolk remem - 
bered it, for generations, as The 
Missing Document". 

There are further documents throw¬ 
ing light on the terms and conditions 
of the contract. Here is one - an 
extract from a report sent August 12, 
1856, by the Assistant Commissary 
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General, Owen, before his departure 
from Norfolk. He sent it to his Act¬ 
ing Comptroller General. It was sent 
on to Gov. Sir H.E.F. Young. Young 
thought it was important enough, and 
obviously in line with the British Gov¬ 
ernments intentions, so that he sent 
it onward to the Principal Secretary 
of State for Colonies in London, 
Labouchere. The report says in part - 
.. I have the honour to report, 
for the information of His Excellency 
the Governor, that the whole of the 
buildings, stores, provisions, live stock 
etc. at (Norfolk) Island were finally 
transferred to the Pitcairn Islanders in 
the month of June last, these people 
having landed on the Island on the 

8th of that month." 

********* 

WILLIAM DENISON was not one of 
England's great colonial statesmen. 

He was a Captain in the Engineers, in 
charge of construction and repair of 
docks and buildings at various dock¬ 
yards for the Admiralty. He was made 
Lieutenant-Governor of Van Diem an*s 
Land, now Tasmania, in 1846. He 
was a strong proponent of continuing 
the practice of transportation of crim¬ 
inals, though the people of Van Die - 
man’s Land hated it. 

He became Governor of New South 
Wales in 1854. 

John Lang, senior minister at The 
Scots Church in Sydney in 1875, wrote 
a history of New South Wales in which 
he expressed quite clear opinions of 
Denison as a Governor of the Colony. 

"A self-esteemed universal genius, ” 
he styled Denison. ”Nature had never 
intended him for any higher charge 
than that of letter-writer for a Ladies' 
Boarding-school. " 

When Denison was given the addi¬ 
tional appointment of Governor of 
Norfolk Island in 1856, he puffed up 
like a frog. In a page of his book 
headed "I become an autocrat” he 
describes his reaction to the appoint¬ 
ment. "I received a copy of the 
Order in Council, vesting the Govern¬ 
ment of Norfolk Island in the Gov¬ 
ernor of New South Wales for the time 
being, H he says; "and with this, in¬ 
structions giving to the Governor, not 
merely the usual power as head of the 
Executive, but also those of the two 
Houses of Parliament in addition; 
power to make laws as well as to see 
to their execution." 

A more thoughtful reading of his 
instructions later on showed him that 
his powers over Norfolk were nowhere 
near so grand as he had first imagined. 

He was to be the Queen's representat¬ 
ive. Decisions on government and land 
allocation were to be exercised by the 
Pitcairners, not by Denison. 

He remembered that, at first. But 
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before long his remarkable self-import¬ 
ance, and the remoteness of Norfolk 
from London, allowed him to stray. 

At the outset, when he was helping 
the settlers get their new laws down 
on paper, he was inclined to take 
charge, but then remembered what 
his authority actually was. He wrote: 

"Their apathy and indifference 
annoyed me at first; I thought it in¬ 
dicated an undue development of Ta¬ 
hitian blood, and I wished to bring 
out more of the Englishman. A little 
thought, however, a small amount of 
self-questioning, convinced me that 
my duty was to allow them to be 
happy in their own way. We English¬ 
men are too apt to insist upon the 
adoption of our rules and habits in 
everything; we make up our mind on 
matters of opinion, upon matters of 
practice, and having satisfied our¬ 
selves (very often, I must say, after 
a very cursory examination) that any 
given system is best for us, we jump 
at once to the conclusion that it is 
best for every one else, and we insist 
upon the adoption of it by others, 
without any thought that they may 
also have opinions of their own, with 
which they may be unwilling to part. 
My business, however, was not to de¬ 
vise some perfect scheme of govern¬ 
ment for this small community or 
large family, but to give them every 
help in the shape of advice." 

Norfolk Island still has the power 
to affect people that way. It tends 
to make them calmer, more reason¬ 
able, more concerned about individ¬ 
ual persons, and less concerned about 
the climbing and pettifogging of the 
outside world. Denison in that hour 
was perceiving his instructions from 
the Queen in Council correctly. 

His statement is a further defini¬ 
tion of the rights that flowed to the 
Pitcairners from their contract with 
the British Government. It is also 
a notable exception from most of 
Denison's writing. 

The real Denison quickly came to 
the fore. Following his return to 
Sydney, he writes, 'T began to work 
out my arrangements for Norfolk Isl¬ 
and". This time he omitted "the 
small amount of self-questioning". 

And he savagely violated his instruc¬ 
tions from the Queen in Council. 

In a confused document written to 
Norfolk's Chief Magistrate, pub¬ 
lished in full as Appendix V of Sir 
John Nimmo's Royal Commission Re¬ 
port, Denison insisted upon the adop¬ 
tion of his system. 

Wandering back and forth in his 
letter from advice to instructions to 
lecturing, Denison ordered land allo¬ 
cations no larger than 50 acres; the 
marking of allotment comers; the 
limitation of land sale to residents, 
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or failing such a sale, purchase by 
the community at a valuation; the 
allocation of stock, tools and seed; 
a stock branding and brand recording 
system; the fencing of lands; the con¬ 
taining of stock; the collection of 
manure; the opening of a public cash- 
sales store; a system for price-mark¬ 
ing on items for sale; a set of accounts 
for the store; appointment of a store¬ 
keeper-and-schoolmaster; the plant¬ 
ing of 80 acres -- no, perhaps 100 
acres --in maize; required field la¬ 
bour; a limitation on trips off the Isl¬ 
and; the introduction of ploughs in¬ 
stead of hoes; the barring of outside 
visitors except for brief periods; and 
a ltfjfc income tax. 

Denison never was called on to an¬ 
swer to the Queen in Council for this 
and later violations of his instructions. 
One yearns to hear him explaining why 
it was "impracticable" for him to fol¬ 
low them. One yearns to hear him 
explaining that he had no choice but 
to order that the Pitcairners should 
start collecting manure. 

The similarities between Denison's 
instructions to the Chief Magistrate, 
and Sir John Nimmo's recommenda¬ 
tions to the Australian Government 
120 years later, are stunning. 

Not long afterward, 16 of the Pit¬ 
cairn settlers took the difficult and 
painful step of quitting their friends 
and relations on Norfolk, and return¬ 
ed to Pitcairn. 

In 1859 Denison returned again, 
and found further settlers talking a- 
bout returning to Pitcairn; be repri¬ 
manded them severely, and began 
laying down further laws. Another 
shipload of settlers, 27 of them, re¬ 
turned to Pitcairn in 1863. 

Generations later, it is common¬ 
ly assumed that the people who re¬ 
turned to Pitcairn were homesick. 

Of course they were; but they had a 
logical reason, as well as an emo¬ 
tional reason, for taking an action 
that was incredibly difficult, in the 
1860s. John Adams, grandson of 
the mutineer:, wrote to a friend a- 
bout it in 1863: "It is an event I do 
deeply deplore, and will use my 
best endeavours to prevent the like 
from again happening. Still, I 
must confess that those who are dis¬ 
satisfied have a reason, small though 
it may be, to be so. Have not the 
Government in deed, if not in words, 
broken their faith with us. Trace it 
from the beginning and if they have, 
in any one thing kept their word. 

Still I say the island itself is a most 
magnificent gift, and I for one appre¬ 
ciate it as such. 

"You must know, my dear friend, 
that when it was first proposed to us 
to remove here, we were told that 
the whole island and everything upon 
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it were to be given unconditionally 
to us." 

********* 

WHAT DOES IT ALL MATTER, in 
the year 1977? 

Is there any point in reviving the 
past? Might it not be best to let 
sleeping dogs lie? 

I think it matters profoundEy, if 
only for one reason, and I think that 
reason towers over all the other poss¬ 
ible implications. 

If the Pitcairners and the British 
Government actually did enter into 
a contract in 1856. then the historic 
rights were as real as the sun rising. 

If they were real, the descendants 
of the Pitcairn settlers (at least those 
of them who have continued to carry 
in their bones the belief that the 
rights were real) deserve to be hon¬ 
oured, applauded and respected for 
their 120 years of tenacity, and for 
the loyalty they have shown to their 
forebears, and for belonging to a 
race that has shown unfailing determ¬ 
ination. 

And humble apologies are owed 
them from persons in authority in 
England, whose Governors abused 
the settlers and filched away their 
rights. 

Humbler apologies still are owed 
them from persons in authority in 
Australia, which has persisted to 
this day in perpetuating the idea 
that tjhe rights were nothing but a 
misunderstanding. 

The humblest apologies of all 
are owed to them by living persons 
who have taken an authoritative 
and influential role in proclaiming 
that the rights never existed. 

For 120 years the Pitcairn settlers 
and their descendants have endured 
shame and disdain, for their ’’illu¬ 
sion**. 

I think they have earned the 
world's respect and I think it is time 
they received it. I can only deeply 
regret, along with them, that so 
many of their families did not re- . 
ceive that respect while they lived. 

********* 

There are lesser considerations, 
too, that need to be thought about. 
They are lesser but they could rock 
Norfolk Island. 

I am not competent to assess 
them, and scarcely competent even 
to comment on them. I will only 
point to a few that seem obvious. 

The "evictions' * in 1908 were a 
crime, if the historic rights were 
as I believe. People were bodily 


forced out of property that was right¬ 
fully theirs. 

The sale of land to the Melanesian 
Mission was illegal, if the rights were 
as I believe. Governor Sir John Young 
may have acted legally in selling the 
land, because he was instructed to do 
so by a senior Minister of the Crown, 
the Secretary of State for the Colon¬ 
ies. But the Secretary of State for 
the Colonies probably acted illegally: 
the 1856 Order in Council, with its 
Instructions, was not capable of being 
altered by an agent of die Crown, how¬ 
ever highly placed. 

The abolishment of the practice of 
making free land grants to newly- 
married couples, an action taken by 
Governor Lord Loftus soon after Hen¬ 
ry Wilkinson's report in 1885, was 
probably illegal. Lord Loftus's 
authority was not one bit greater 
than Denison's: the 1856 Order in 
Council, and the same Instructions 
prevailed. 

The repeal of all laws in 1896, in¬ 
cluding the replacement of a local 
Chief Magistrate with an outside 
appointment, was probably illegal. 
Viscount Hampden, then Governor, 
still had only the authority that 
Denison had been given in 1856. 

He was acting with the consent of 
the Secretary of State for the Col¬ 
onies in England - but Principal 
Ministers of State were not given 
authority to give such instructions 
to a Governor of Norfolk Island un¬ 
til the Order in Council of 1897, the 
following year. Hampden's com¬ 
plete new set of laws continued in 
effect even though they had been 
improperly imposed on the people 
of Norfolk. 

All of Kingston belonged to the 
Pitcairn settlers, except for the 
gaol. Government House and the 
Chaplain's house. It was not trans¬ 
ferred to them by a grant authorised 
by the Crown, but it had been ear¬ 
marked for them by the contract 
with the Government. For all I 
know it may still be waiting to be 
granted to their descendants - the 
Administration Building, the his¬ 
toric buildings, all of them, save 
three. 

All Crown Land on Norfolk Island» 
save 200 acres at Longridge and 500 
acres ’’elsewhere**, belonged to the 
Pitcairn settlers. England probably 
had no legal right to transfer it to 
the Commonwealth of Australia in 
1914. 

The descendants of the settlers, 
if they do have any present inheri¬ 
tance of lands that were earmarked 


for the settlers, probably do not in¬ 
clude all ’'Islanders’* today. Nor¬ 
folk belonged to the settlers in com¬ 
mon, and property held in common 
finally becomes the sole property of 
the last survivor. The descendants of 
that last survivor - or perhaps of the 
last survivor who was 21 years of age 
when the settlers left Pitcairn - would 
probably own any rights now. 

The Supreme Court decision in 
"The Crown v. Newberry" in 1965 
may have been faulty, in the light 
of additional evidence. That, would 
not affect the historic decision, 
which said (among other things) that 
Norfolk Island did not have irrevoca¬ 
ble self-government. But it would 
leave the way open for a new case of 
a similar kind, which could arrive at 
a very different conclusion. 


ON THE OTHER HAND it is possible 
perhaps even probable - that in 1977 
there are no remaining historic rights. 
In orderly governments, the past is 
seldom brought back to life. There 
is a great (and beneficially conserva¬ 
tive) momentum that resists the up- 
settihg of anything that is at present 
well established. Whether the histor¬ 
ic rights have validity today is a ques¬ 
tion for lawyers and courts, not for 
editors. 

There may be only one real dis¬ 
covery in all I have said, assuming 
that what I have said is valid. The 
discovery would be the most import¬ 
ant one: that the Islanders have been 
right, all along, and can hold their 
heads high - while "superior" people 
of the establishment have been 
wrong, and should hang their heads 
in shame. 

It will take much further study to 
form reliable opinions on these mat¬ 
ters. I will try to do what I may be 
competent to do, but a great deal of 
effort would have to be done by per¬ 
sons with better qualifications. 

Meanwhile I invite help, criticism, 
correction, amplification. If my be¬ 
liefs are wrong I hope my errors will 
be shown me. I will most assuredly 
own them, apologise and recant. 

But in inviting correction or criti¬ 
cism I ask that it be factual - not 
emotional rubbishing, not empty 
"disagreement", not haughty disdain. 
The Pitcairners have endured that kind 
of thing for a very long time. I can 
too, but I hope the time has at last 
arrived when intelligent outsiders will 
use their abilities to seek out, and 
acknowledge, the truth. 
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editorial 


THE MORAL RIGHT of the Pitcairn settlers to own Norfolk, and to continue 
governing themselves after their move here, would appear to be beyond reason¬ 
able argument. But arguments about moral rights are not always reasonable. 

The accompanying paper sets out a theory that the settlers also had legal, 
enforceable rights. 

A theory is disproved by verifiable evidence that shows some essential 
element of the theory is not possible. There are four points on which the ac¬ 
companying theory can be disproved. 

The central element in the theory is that the British Government and the 
people of Pitcairn's Island entered into a parol contract in 1856. The neces¬ 
sary conditions that establish a parol contract are that the parties are clearly 
identified (in this case, the British Government and the people of Pitcairn's); 
that the subject matter is clearly understood (in this case, the rights of occu¬ 
pancy of Norfolk Island); and that there is valid consideration on each side 
(in this case the disposition of the British Government to move the Pitcairn 
people to Norfolk and let them have it as a new homeland, on one side — 
and the willingness of the Pitcairn people to leave their homeland and move 
to a new one, on the other side.) 

It is also necessary that both parties intend the relationship to be a serious 
one, with rights existing on both sides. This was obviously the situation in 
1856, for both the Pitcairners and the Government. 

It is, incidentally, necessary that the transaction not be merely a gift. 

It might be argued that the action of the British Government was wholly in the 
nature of a benevolent gift — but the fact was that there was a significant 
amount of public and church pressure, within England itself, for the Govern¬ 
ment to take such an action. The Government had this and other good reas¬ 
ons for deciding that moving the Pitcairners to Norfolk was in England's inter¬ 
est, as well as in the Pitcairners' interest. 

The theory set out in the accompanying paper can be disproved I£ veri¬ 
fiable evidence can be shown that some necessary condition of a parol contract 
was missing. Unless that can be shown, then a parol contract did in fact exist. 

If a parol contract existed, its terms must be deduced from the related 
actions and statements of the two parties. Various actions and statements by 
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the British Government and by the Pitcairn people have been cited in the accom¬ 
panying paper# indicating that the terms of the contract included the right of 
the Pitcairn people to continue governing themselves as they had on Pitcairn's# 
and to have Norfolk Island owned by them# as they saw fit, except for certain 
public lands and three buildings and 700 acres of land that were reserved by 
the Crown. 

Once the contract had been executed# and the terms made clear# it 
would have been outrageous for the British Government to. begin reneging on 
its part of the contract. Yet that is exactly what appears to have happened, 
not because those in authority wanted to exploit the Pitcairners or Norfolk Isl- . 
and, but simply because they had irresistable urges to meddle where they could. 

The theory in the accompanying paper can be partly disproved verifi¬ 
able evidence can be presented that shows that it was not the intention of the 
British Government to allow the Pitcairners to continue governing themselves 
as they had on Pitcairn**. 

The theory can be partly disproved IF verifiable evidence can be shown 
that it was not the intention of the British Government that ail Norfolk land# 
except what was stated to be public or Crown# should be owned and used by 
the Pitcairn people as they saw fit. 

The theory can be partly disproved IF verifiable evidence can be presented 
that shows why it was not practicable for the Governors of Norfolk Island to 
adhere to the instructions of the Queen in Council. 

The News invites evidence on any one of the four disproving points men¬ 
tioned above. 

The situation is now reversed from what it has been for 120 years. The 
Australian Government, and anyone else who may be interested in disproving 
the existence of the historic rights# may now be asked the question that was 
asked again and again of the Pitcairners and their descendants: Where is your 
document? 

Yesterday - the day before publication of this issue - a copy of this paper 
was delivered to the Administrator of Norfolk Island# with a letter asking on 
behalf of The News and its readership if the Government will make public any 
verifiable evidence it may have on any of the four disproving points mentioned 
above. This was not intended as a contentious (nor certainly as a discourteous) 
request. The issues have been of great importance to the Government and to 
the people of Norfolk Island for 120 years. If the theory is unsound it should 
be disposed of firmly and promptly. If it is sound, its necessary implications 
should be faced squarely and intelligently# as a matter of good government. 

We await a reply. The Pitcairn race is a small one but its reputation has 
importance# wherever in the world reputation is valued. 


Special Supplement to T H E NORFOLK ISLAND NEWS March 1, 1977 


